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PART A 


You must answer only one (1) of the following two questions in PART A. 
Part A is worth 67% of your examination mark. 


1.) 


‘We must rescue the concept [of emergency powers] from fascist thinkers like Carl 
Schmitt, who used it as a battering ram against liberal democracy.’ 


Bruce Ackerman, (2004) 113 Yale Law Journal 1029, at 1044. 


Discuss and critically analyse this statement in the context of the theory and practice of 
emergency, both in historical and contemporary terms. 


‘Sometimes, a democracy must fight with one hand tied behind its back. Nonetheless, it 
has the upper hand. Preserving the rule of law and recognition of individual liberties 
constitute an important component of its understanding of security.’ 


Aharon Barak, Pub. Comm. Against Torture in Isr. v. Gov't. of Israel (1994). 


Discuss and critically analyse these remarks in the context of the theory and practice of 
emergency powers, both in historical and contemporary terms. 


PART B 
You must answer only one (1) of the following five questions on PART B. 


Part B is worth 33% of your examination mark. 


3.) 


4.) 


5:) 


6.) 
7.) 


Is Carl Schmitt's adherence to legal ‘decisionism’ a convincing alternative to his 
trenchant critique of liberal legal normativism? 


In Australian Communist Party v The Commonwealth, Latham CJ wrote: 


‘The governing questions in relation to defence and to the protection of constitutional 
government are questions of policy with which a court has nothing to do.’ 


Critically evaluate this argument in the broader context of the High Court of Australia’s 
treatment of emergency powers. 


Discuss and critique Mark Tushnet’s ‘social learning’ thesis in the context of 
emergency. 


Critically evaluate Bruce Ackerman’s ‘emergency constitution’ thesis. 


Discuss and critique Lord Steyn’s characterisation of Guantanamo Bay military prison 
as a ‘legal black hole’. 
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